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INTERVENTIONISMUL iN CONTRACTELE BANCARE.
O PERSPECTIVA LAW & ECONOMICS

Rezumat

Cuvinte cheie: interventionism; contracte bancare; protectia consumatorului;
jurisprudenta CJUE; clauze abuzive; reglementare; drept bancar,; law & economics; institutii
de credit.

1. Introducere

Lucrarea Interventionismul in contractele bancare. O perspectiva law & economics
studiaza interventionismul in contracte, din perspectiva analizei economice a dreptului. Sfera
predilecta a lucrarii de fata este industria bancara si, in mod specific, contractele incheiate intre
banci si consumatori. Cercetarea nu contine decat cu titlu incidental o analiza a dreptului
pozitiv si a jurisprudentei nationale romanesti, lucrand cu un instrumentar alcatuit din doctrina
law & economics si din curente conexe, care fie urmaresc sa se delimiteze de analiza economica
a dreptului, fie au fost puternic modelate de aceasta, din reglementarile relevante la nivel
european si din jurisprudenta CJUE.

Este posibil ca acest studiu sa contrarieze o parte din audientd, fortdnd anumite limite
ale intelegerii juridice conventionale Tmbrétisate la nivel academic si practic, indraznind sa se
alature lui Stewart Macaulay si sa afirme: da, contractul — in intelesul sau clasic — a murit.
Conventiile care se incheie in economiile contemporane intre profesionisti si consumatori nu
se mai identificd cu institutia contractului clasic. Interventiile in contracte au avut ca efect
atenuarea elementului indispensabil negotium iuris, care a fost inlocuit de template-uri - matrici
contractuale cu un continut predefinit prin lege sau practici sectoriale ori corporative. Vointa
contractuald a fost substituita cu o aparenta transparenta a textului, care sa garanteze protectie
mai degraba profesionistului autor al contractului decat consumatorului cititor, vointa
concordantd a fost Tn mod frecvent simulatd de o intalnire a unei oferte formulate catre persoane
absente, in mediul virtual / digital / electronic (nu stim niciodata who is out there) si o acceptare
fara rezerve claditd pe o prezumtie de conformitate a produsului (si a contractului) cu asteptarile
proprii, trecute nu intotdeauna total, si nu Intotdeauna garantat, prin filtrul unei rationalitati
care se doreste a fi perfecte. Toatd aceastd operatiune a contractarii intre profesionisti si
consumatori se desfasoara pe un teren baricadat (si nu delimitat) de un cadru normativ puternic
interventionist, cu o tendintd de supra-reglementare a profesionistului (care este, aproape
invariabil, tratat ca potential autor al unor abuzuri) si de redistribuire a riscurilor contractuale
n sarcina sa.

In aceasti lucrare, am incercat si aritim ca reglementarea in sine, actionand in scopul
de a corecta o serie de esecuri ale pietei, a dat nastere unor noi dezechilibre. Interventiile nu
indeplinesc intotdeauna criteriul eficientei, iar studiile law & economics ajuta in explorarea
fenomenului. In demersul de asigurare a unei protectii cvasi-absolute consumatorilor,
alimentatd Tn mod deosebit de jurisprudenta fluctuantd din ultimii ani a CJUE, contractul a
ajuns o simpld matrice semnata benevol (si fara o lectura anterioara) de catre consumator. Acest
comportament este exact opusul asteptdrilor din partea ,,consumatorului mediu, suficient de



bine informat si de atent” (standardul de referinta al Curtii de Justitie a Uniunii Europene), care
predominant statistic se dovedeste a fi insuficient de informat si de atent. Observam
transferarea din sarcina consumatorului a unor standarde minime de diligenta, prudentd si
informare, 1n sarcina profesionistului, unde aceste standarde de conduita primesc o valenta
aproape absoluta, ridicate chiar la rang de reguli care instituie obligatii pozitive si sanctiuni
corelative.

2. Terminologie

Necesitatea interventiei statului In raporturile private se concretizeaza odatd cu aparitia
esecurilor pietei, concept utilizat pentru justificarea diverselor tipologii de interventie care se
pot manifesta in variate tipuri de intensitate, adaptate nevoii de corectare. In ceea ce priveste
raporturile dintre particulari si, in mod specific, raporturile de dreptul consumului, interventia
este predominant identificatd sub forma unui regim-cadru alcdtuit din norme imperative
prevazute cu sanctiuni aferente, aldturi de un numar redus relativ de norme dispozitive, o
minima flexibilitate in aplicare, o minima tendintd de stimulare a solutiilor negociate si o
favorizare a interpretarilor pe care aplicarea ad literam a legii le genereaza, manifestata prin
intermediul diverselor parghii introduse la nivelul reglementdrii (precum continutul
precontractual si contractual exhaustiv) si ale interventiei judiciare (precum instrumentarul
clauzelor abuzive).

Utilizdm termenul ,,interventionism” pentru a defini ceea ce se poate identifica sub
forma unei politici, respectiv a unei tendinte de interventie in raporturile private de dreptul
consumului si, In mod specific, In contractele incheiate intre consumatori si profesionistii din
domeniul bancar. Aceasta politica, respectiv aceasta tendinta se concretizeazd prin imbinarea
mai multor elemente, de la reglementarile sectorial bancare, la jurisprudenta Curtii de Justitie
a Uniunii Europene, precum si prin captarea tuturor inclinatiilor favorizate de diverse fenomene
ce au loc in domeniul protectiei consumatorului, de la reglementari per se la nivel european cu
obligatia transpunerii lor nationale (e.g: directivele privind creditele de consum, directiva
privind clauzele abuzive), la reglementari pur nationale (e.g: Legea darii in plata, proiectele de
acte normative privind conversia valutard, proiectele de acte normative privind plafonarea
dobanzilor), si pana la orientarea interventiei in contracte a instantelor nationale de catre CJUE.

3. Teza

Am identificat suficiente sustineri in analiza economica a contractului si in curentele
conexe potrivit carora institutia contractului ar trebui utilizatd in considerarea caracteristicii
intrinseci a acestuia de instrument de esenta raporturilor economice private. Teza pe care 0
avansam este cea potrivit careia contractul este un instrument adaptabil (evolutiv), nu doar
datoritd propensitatii la evolutie a institutiei in sine, In contextul global actual, ci privind
contractul ca instrument de infrastructurd care sa sustind si sa faciliteze relatia economica
privatd pe care o guverneazd. Aceastd caracteristicd a contractelor vazute ca mecanisme
fundamentale ale pietei este, din punctul nostru de vedere, predominant incompatibila cu orice
interventie la nivelul contractului, de la impunerea unui continut contractual standard prin
efectul legii si pand prin modificarea diverselor elemente sau clauze pe parcursul executarii
contractului prin hotdrarea judecatorului. Ardtdm faptul cd, privitd prin lentila analizei
economice a dreptului, interventia In contract nu are mereu o finalitate precisa, predictibila si



masurabila, si nici una eficientd din punct de vedere economic si cd existd contraziceri in
abordarile nearmonizate la nivel legislativ, dar si la nivel judiciar european. Interventia in
contracte nu reuseste, din punctul nostru de vedere, sa remedieze esecurile pietei mai departe
de momentul etapei precontractuale, a formarii contractului. Eforturile legislativelor europene
sau nationale si ale aparatului judiciar european par a se opri la nivelul transparentei clauzelor,
incercarile de interventie normativa mai departe de acest moment neconcretizandu-se in altceva
decat in tentative cu efecte difuze, a caror valoare nu a fost in mod suficient potentatd prin
practica judiciara fluctuanta a CJUE.

Lucrarea nu doreste a fi neapdrat o critica a interventionismului, in general, si a
interventionismului de tip hard, in special. Scopul sau este, dintr-o perspectiva de law &
economics, sa se alature contributiilor analizei economice a dreptului existente deja in spatiul
juridic roméanesc si sa incerce o analizd din aceasta perspectiva a interventionismului ex ante si
ex post. Accentul Tn prezenta lucrare este plasat pe institutia contractului in raporturile specifice
intre profesionisti si consumatori si intr-un domeniu sectorial specific, cel bancar, din doua
perspective: in primul rand, a doctrinelor contractuale recente care fie anihileaza aproape
complet utilitatea contractelor in mediul de afaceri, fie reconfigureaza institutia contractului
intr-un instrument adaptabil (evolutiv), astfel cum dorim sa aratam, prin intermediul caruia
relatia dintre parti se poate adapta in functie de un context dorit si care are rolul unui spatiu de
negociere mereu disponibil si in privinta cdruia, atat la nivel de forma, cat si la nivel substantial,
formalismul nu se justifica. In al doilea rand, din perspectiva interventiei in contract, faptul ca
materia protectiei consumatorilor este una puternic interventionista si protectionistd, in concurs
cu aparitia fenomenului standardizarii contractuale, este un dat care, din perspectiva noastra,
nu este privit critic si analizat suficient.

Viziunea acestei lucrari este dinspre profesionist spre consumator. Pana acum, atentia
a fost acordata predominant, la nivel legislativ, judiciar, chiar doctrinar, consumatorilor,
categorie de subiecti de drept cu un statut aparte, punct central intr-un cadru legislativ
suprasaturat. Contractele incheiate cu consumatorii au fost si continud sa fie obiectul celor mai
dure tipuri de interventie Tn contract, iar, in ultimii ani, accentul s-a mutat inspre o interventie
prin contract in raporturi de drept privat, in diverse maniere care au depasit prin consecinte
esecurile pietei care le-ar fi justificat. Corelativ, acest lucru se traduce Tn costuri actuale sau
potentiale semnificative pentru profesionisti. O perspectiva a profesionistului considerdm ca
poate fi utila post factum in analiza judiciara, in analiza extra-judiciard realizatd de catre
organisme de tip SAL ori chiar pentru cea realizatd de catre autoritati cu competentd in
domeniul protectiei consumatorului, fie in cadrul controalelor periodice, fie in cadrul unor
dispute cu consumatorii.

4, Limitele cercetarii

O limitare asumatd a lucrarii este restrangerea sferei jurisprudentiale analizate, in
primul rand, la jurisprudenta CJUE, si, in al doilea rand, la jurisprudenta CJUE privind
domeniul clauzelor abuzive prin intermediul trimiterilor preliminare in cadrul carora au fost
surprinse aspecte tranzitand de la interpretarea dreptului european, la interpretarea diverselor
prevederi nationale si la analizarea clauzelor contractuale per se. Consideram ca aceasta arie
de cercetare, desi fara a include jurisprudenta nationald, este suficient de ofertantd pentru a
permite o analizd suficient de generoasa a interventionismului ex post si surprinderea diverselor



grade de interventie, impreund cu un instrumentar propriu al CJUE care sa ne permitd sa
avansam un model de masurare si, eventual, de preintdmpinare a gradului de intruziune al
instantei europene in raport de aceastd cazuistica specifica.

Lucrarea se referd la ,,contracte bancare” intr-un sens foarte generic si are in vedere
tipurile de contracte cel mai frecvent intalnite la nivelul industriei financiar-bancare
(contractele de credit, contractele de servicii de plata, contractele de cont curent cu servicii de
baza, contractele de depozit). Nu este de interes in mod direct pentru analiza noastra
particularitatea fiecarui contract in ceea ce priveste calificarea sa juridica, dupa cum nu este de
interes in mod direct pentru analiza noastra nici particularitatea produselor sau serviciilor
financiar-bancare pe care aceste contracte le reglementeaza la nivel conventional (credite,
depozite, plati). Ceea ce urmarim in mod principal este analiza reglementarii acestor tipuri de
contracte si jurisprudenta Curtii de Justitie a Uniunii Europene asociata acestei reglementarti,
din perspectiva interventiei in raporturile economice private, precum si a justificarii juridice,
respectiv a eficientei sale din punct de vedere economic.

Din perspectiva doctrinelor contractuale care servesc ca sursd de cercetare a primei
parti, nu ne dorim importarea pur si simplu a unor asemenea doctrine, nici nu militdim pentru
transplantarea formala a unor concepte de la nivelul dreptului anglo-saxon si american in
dreptul continental si, specific, in dreptul roménesc. Nu este intentia acestei lucrari nici sa
reviziteze o serie de concepte si teorii din analiza economica a dreptului, unele dintre acestea
fiind deja introduse la nivelul doctrinei juridice romanesti. Scopul nostru este de a prezenta o
serie de teorii si studii, din perspectiva law & economics, care fie nu au fost inca introduse la
nivelul doctrinei juridice In Romania, fie nu au fost abordate din acest unghi.

5. Structura si continut

5.1. Partea I. Teorii law & economics privind interventionismul in contracte.

In prima parte a lucrarii prezentam teza caracterului adaptabil (evolutiv) al contractului,
incompatibil cu interventiile normative si judiciare. Am dorit sa ilustram conturarea, in cadrul
curentului analizei economice a contractului, a elementelor unei doctrine alternative, care
propune regandirea contractului ca instrument de fixare adaptabild a relatiei dintre parti, atat la
nivelul intrinsec al cadrului de guvernanta pe care il reprezintd raportul contractual pentru
tranzactia economica, cat si la nivelul extern, prin pozitionarea pdrtilor si interactiunea lor in
piatd prin intermediul contractului. Am identificat particularitatile doctrinelor pe care le-am
analizat nu doar la nivel descriptiv, ci si analitic. Am utilizat caracteristicile principale ale
acestora pentru a le imprima contractelor, care astfel pot fi abordare din diverse unghiuri:
institutional, realist, relational, economic, comportamental.

Ceea ce am observat este cd, indiferent de sursa curentului doctrinar la care ne raportam,
tendinta in propunerile teoretice este inspre o liberalizare a dreptului aplicabil raporturilor
private, al caror element juridic central este contractul. Argumentul caracterului institutional si
al centralismului dreptului pe care I-am explorat arata ca ordinea juridica a agentilor economici
privati nu ar putea exista fara o anumita reglementare, dar si ca existenta unui cadru juridic nu
este suficientd prin sine insdsi pentru operarea respectivului sistem, o serie de alti factori, de
esenta relatiilor contractuale, trebuind sa fie luati in calcul. Contractele pot fi vazute ca unitati
autonome cu o ordine juridicd proprie si 0 guvernanta internd, ceea ce tinde spre intdrirea



autonomiei si a libertatii contractuale. Atat argumentele din realism, cat si cele din teoria
relationald tind Inspre adaptarea relatiilor dintre parti, adaptarea sistemelor si adaptarea
contractelor, animate de argumentul evolutiv care aratd faptul cd evolutia normelor este
posibild, nicaieri, insa, motorul flexiblizarii si adaptabilitatii nefiind dreptul. Principalele
concluzii ale acestei abordari a institutiei contractului, in timp ce pastreaza intacte meritele mai
ales de ordin practic ale standardizarii contractuale, aratd si neajunsurile acesteia, iar aceste
neajunsuri sunt aproape mereu asociate, cu titlu de motiv sau de pretext, interventiei in
contracte, sau, prin intermediul contractelor, In tranzactiile economice private. Este motivul
pentru care sustinem ca acest profil al contractului ar trebui sa fie vazut ca incompatibil cu
inclinatiile interventioniste.

5.2. Partea a ll-a. Reglementarea §i interventia ex ante in contracte.

Partea a Il-a priveste interventionismul ex ante, specific reglementarii sectorial bancare,
unde am analizat, prin lupa analizei economice, reglementarile relevante la nivelul industriei
financiare europene si nationale. Evolutia contractului, care presupune si o evolutie a abordarii
relatiilor contractuale, trebuie favorizata sau cel putin nu trebuie impiedicata de catre sistemul
juridic. Analiza priveste interventia ex ante, materializata in cadrul legislativ in domeniul
protectiei consumatorului reprezentat de directivele privind contractele de credit si directiva
privind clauzele abuzive, urmate de cadrul de reglementare national, predominant reprezentat
de actele normative de transpunere, dar si de legislatii nationale specifice domeniului protectiei
consumatorului nefundamentate ntr-un echivalent reglementar european, precum conversia
creditelor in franci elvetieni, proiectele de acte normative privind plafonarea dobanzilor si legea
darii in platd. Nu am realizat o analiza exhaustiva a textului acestor acte normative si nici o
analizd exhaustiva a tuturor actelor normative care ar putea fi relevante sectorial, intrucat
volumul unei astfel de cercetari ar depasi finalitatea acestei lucrari. Am identificat aspectele
principale, concretizate ca fenomene juridice, la nivelul reglementarii si al practicii in piata
bancara, care reprezinta apanajul unei abordari interventioniste de tip hard in sfera raporturilor
private de afaceri. Astfel, punctele de interes in cadrul acestei parti a lucrarii, cu finalitatea
propusa de a realiza o analiza a reglementdrii ca forma de interventie ex ante in contracte si de
a observa in ce masura aceasta se justifica sau nu din perspectiva law and economics, sunt:
fenomenul transparentizarii ca imperativ de reglementare (mandatory disclosure system),
continutul contractual impus la rang normativ (pre-contractual si contractual, informativ si
substantial), cadrul interdictiei clauzelor abuzive, analiza reglementarilor pur nationale
operand 1n afara unui context european de transpunere (conversia creditelor in valuta,
plafonarea dobanzilor si darea in platd). In finalul sectiunii, am realizat o exemplificare extinsa
a cerintei suportului durabil ca exemplu de formalism si reglementare excesiva in
reglementarea contractelor.

Concluzia la care am ajuns este ca normativizarea transparentei la nivel de reglementare
prezintd merite si avantaje si are sens in corectarea asimetriei informationale. Ceea ce nu este,
insa, clar, este imperativul si necesitatea supra-reglementarii transparentei si impunerea ei la
rang normativ, prin introducerea unei obligatii pozitive de transparentd in sarcina
profesionistului actionand in relatia cu un consumator, in masura in care deja clauzele abuzive
sunt interzise printr-o normi imperativa. in al doilea rand, se poate admite necesitatea
reglementarii suplimentare a unei obligatii de transparentd a profesionistului fata de



consumator, insa eficienta acesteia nu este absoluta si nici nu rezulta In mod necesar. Tendinta
pietei bancare, in general, si aversiunea la risc, in mod special, a profesionistilor oferind servicii
bancare in pietele cu tendinte puternic interventioniste precum Roménia, este de auto-
reglementare, iar profesionistii pot identifica faptul ca transparenta este, de fapt, in interesul
lor si le poate servi nu doar la perspectiva pe termen lung asupra afacerii, ci si la eficientizarea
unor costuri pe termen scurt spre mediu in relatiile cu consumatorii, respectiv la potentialul de
crestere a utilitdtii asteptate. Din perspectiva consumatorilor, punerea la dispozitie a
informatiilor clare si transparente poate aduce un avantaj informational si o suficienta baza
pentru impulsionare, prin chiar aceastd transparentd concretizandu-se, spre exemplu,
superioritatea unui produs fata de unul similar oferit de un competitor.

Acestor dificultati li se adaugd tardmul incert al mecanismului clauzelor abuzive,
utilizate ca un real instrumentar de interventie in contract si de ghidare a unei tendinte
interventioniste generale in materia contractelor incheiate cu profesionistii in domeniul bancar.
Am realizat o radiografie a principalelor reglementari relevante in materia protectiei
consumatorilor de produse si servicii financiare si am identificat contractul ca obiect al acestor
interventii, dar si contractul ca instrument de ghidare a interventiilor. In cursul observarii
diferitelor grade de interventie ex ante, am identificat o serie de fenomene: formalismul
excesiv, supra-reglementarea, lipsa de uniformitate si convergentd normativa, tendinta de
sanctionare a profesionistului. Nu am identificat o miza clara a interventiilor de un anumit tip,
care sd justifice alegerea unei abordari de reglementare mai puternic sau mai moderat
interventioniste, respectiv care sa confirme un rezultat net pozitiv in eficientizarea situatiei
consumatorilor, In corectarea esecurilor sau in optimizarea dinamicilor de pe piatd Intre
consumatori si profesionisti.

5.3. Partea a lll-a. Interventia ex post in contracte — jurisprudenta europeand

Partea a Ill-a este dedicata analizei interventiei X post, atat la nivelul legislatiei
europene si nationale de transpunere, cat si la nivelul contractelor din cauzele din jurisprudenta
Curtii de Justitie a Uniunii Europene, cu predilectie jurisprudenta ultimilor ani, care a fost
analizata exhaustiv. La rdndul ei, aceasta parte este impartita in doua sectiuni: in cadrul primei
sectiuni, am identificat si analizat acele solutii jurisprudentiale ale CJUE care pot servi ca
instrument util nu doar n ilustrarea nivelului de interventie in contract, ci si in setarea unor
asteptari legitime in ceea ce priveste trimiterile preliminare in domeniul contractelor bancare
incheiate cu consumatorii din perspectiva CJUE. Am utilizat metoda critica si logica
(deductiva) pentru a analiza hotararile Curtii si pentru a identifica tipologiile de interventie pe
care CJUE le utilizeaza in domeniul specific al contractelor bancare, motiv pentru care ne vom
axa pe jurisprudenta in domeniul clauzelor abuzive, de altfel si cea mai semnificativa. In cadrul
cercetarii, am utilizat inclusiv un tip de rationament deconstructivist, prin incercarea de a
inventaria si califica instrumentarul de interventie utilizat de CJUE, respectiv instrumentarul,
principiile si meta-conceptele (mutatii ale conceptelor autonome), pe care le denumim
elemente core, incluzand atat elemente substantiale in formarea si executarea contractelor, cat
si o serie de elemente procedurale. Am identificat, astfel, principalele arii predilecte de
interventie si o serie de elemente care, in opinia noastra, constituie instrumentarul de interventie
al CJUE in contracte.



Tn cadrul cele de-a doua sectiuni a acestei parti a lucrarii, am efectuat o analiza empirica
a instrumentarului CJUE identificat, sens Tn care am realizat: a). un studiu de caz pentru a
exemplifica utilizarea de catre CJUE a unei parti din instrumentarul propriu, aspect ca are
potentialul de a indica tendinta de interventie a CJUE, si 2). am propus un model simplu de
calcul pe care lI-am determinat ca urmare a analizei efectuate, care se reflecta in particularizarea
formulei propuse si care consideram ca poate fi un instrument util in identificarea, in linii foarte
mari, a concluziilor CJUE 1n functie de precedent, ideologie si rationament (interpretare),
identificate istoric.

6. Concluzii

Una dintre tezele avansate este ca dreptul contractelor trebuie sa ofere un cadru de
guvernantd relatiei contractuale si o arena constanta de flexibilitate si negociere, care sd permita
evolutia raportului contractual in sine si evolutia contractului ca instrument care actioneaza pe
piatd. Am aratat, in prima parte a lucrarii, ca un caracter specific imprimat contractului astfel
cum este el pozitionat in raporturile de afaceri la acest moment este cel de adaptabilitate, aspect
incompatibil cu interventiile hard in mod deosebit si partial compatibil cu interventii mai Soft.
Ca urmare a interventiilor in contract, acesta devine din mecanism de cooperare, un mecanism
de aderare si, in ultima instanta, de conflict, cu o utilitate reziduala.

Contractele standard reprezintd un instrument de reglementare (regulatory instrument).
Teza de fatd incearcd sa analizeze de ce contractul a devenit un instrument de reglementare si
sa extinda analiza de la un simplu instrument de reglementare la un instrument de interventie
intr-un raport juridic de drept privat chiar de dreptul consumului, chiar justificat de
considerente de ordine publica de protectie a partii vulnerabile. O problema specifica este cea
a continutului contractual exhaustiv, pe care reglementarea actuala 1l impune profesionistilor,
mai ales la nivelul produselor si serviciilor reglementate. Suportarea costurilor din perspectiva
standardizarii contractelor va plana mai degraba asupra puterii statale, fie ea executiva
manifestatd prin intermediul autoritdtilor cu competente de supraveghere in materie si a caror
atributie este sa se asigure de conformarea profesionistilor cu continutul contractual minim, fie
prin puterea judiciard. Secundar, va plana asupra profesionistilor, din perspectiva costurilor
conformitatii cu continutul contractual minim. Din punctul nostru de vedere, tendintele
interventiei sunt de supra-sanctionare a profesionistilor cu (aproape) orice pret.

Din perspectiva jurisprudentei CJUE, in cauzele in care Curtea pdrea a se indeparta de
ceea ce ar fi Insemnat o interventie si mai puternicd a instantelor nationale in contracte, o
analiza a costurilor presupuse si a intereselor ,,sacrificate” ale profesionistului au aratat ca, din
perspectiva optimizarii costurilor si a urmaririi dezideratului protectiei intereselor
consumatorului, interventia ar fi putut conduce la rezultate mai eficiente. Similar, in ipoteza
trimiterii partilor la negocieri, am observat faptul ca apelul CJUE la aceasta solutie are loc cu
titlu subsidiar, preferintda acordandu-se manierelor de interventie consacrate: eliminarea
clauzelor abuzive din contract si, in masura posibilului, salvarea conventiei, cu eventuala
completare a lacunelor contractuale. Scopul reglementarii si, in mod prezumat, si al interventiei
CJUE este acela de a asigura un nivel ridicat de protectie efectiva a intereselor economice ale
consumatorilor, de a proteja consumatorii de efectele clauzelor abuzive, datd fiind
Vulnerabilitatea lor din perspectiva nivelului de informatii detinute si a puterii de negociere. La
fel de adevarat este, atunci, ca scopul directivelor privind activitatea de creditare si armonizarea
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ei la nivelul Uniunii Europene prin intregul cadru de prudentd bancard este de a asigura
stabilitatea financiara a sistemului, dar si de a contura o piatd atractivd a creditelor operand
intr-o competitic a preturilor efectivd, cu limitarea practicilor incorecte si abuzive ale
comerciantilor. Din punctul nostru de vedere, insa, disproportia este deloc neglijabild intre
efortul constant impus profesionistilor de educare fortatd a consumatorilor si efortul minim
asteptat si tolerat din partea unor consumatori care in mod constient, normal informati fiind si
suficient de atenti, se implica in angajamente al caror traiect va fi starea de supraindatorare.

Probabil cel mai important aspect pe care I-am identificat in cercetarea noastra a fost
constatarea ca manierele de interventie, bazate sau nu pe o analiza proprie si cantarire adecvata
a necesitdtii si proportionalitdtii interventiei, trebuie comparate, revizitate si adaptate. Astfel
de politici interventioniste, pe langa o reevaluare periodica pe care ar trebui sa o suporte dupa
0 anumitd perioada, trebuie analizate Tn mod special din perspectiva instrumentelor utilizate.
Cu precadere din perspectiva contractului, intrucat acesta este elementul central al analizei
noastre, studiile de tipul analizei economice a dreptului au dezvoltat semnificativ institutia
contractului 1n ultimele decenii. Meritul acestor analize este ancorarea in realitatea economica
si verificarea impactului si eficientei normelor din perspectiva maximizarii valorii sociale, a
efectelor distributive a resurselor si costurilor, a corectarii esecurilor pietelor. Stagnarea
politicii interventioniste si pastrarea ei la acelasi nivel care, poate, a fost justificat din anumite
considerente la momentul implementarii sale originare, cu ignorarea acestui calup de cercetare,
intr-un domeniu in care utilitatea acestor studii este mai mult decat evidenta si in contextul
global al sofisticarii pietelor, al avantului digitalizarii si al structurii pietelor si industriilor, nu
va duce la corectarea esecurilor pietei.
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INTERVENTIONISM IN BANKING CONTRACTS.
A PERSPECTIVE LAW & ECONOMICS

SUMMARY

Keywords: interventionism; banking contracts; consumer protection; ECJ case-law;
unfair terms; regulation; banking law; law & economics; credit institutions.

1. Introduction

The paper entitled Interventionism in banking contracts. A law & economics
perspective analyses the interventionism into private agreements from an economic analysis of
law perspective. The focus of this paper is the banking industry and, specifically, the contracts
concluded between banks and consumers. The research only incidentally contains an angle on
positivism of Romanian regulations and domestic case-law, since it mainly employs the law &
economics doctrine, relevant regulations at European level and CJEU case-law, as well as and
related movements that either seek to distance themselves from the economic analysis of law,
or have been strongly shaped by it.

This study is likely to antagonize part of its audience by pushing certain limits of the
conventional legal understanding that has been endorsed at an academic and practical level, as
well as by daring to join Stewart Macaulay and proceed to asserting that: yes, the contract — in
its classical sense — is dead. Agreements concluded between professionals and consumers
within contemporary economies are no longer identified with the parameters of the classical
contractual institution. The contractual interventions have resulted in the mitigation of the
essential element of negotium iuris, which has been replaced by templates—contractual
matrices with predefined content that was either established by law, or by sectoral or corporate
practices. The contractual will has been substituted with an apparent transparency of the
contractual wording, which is rather intended to protect the professional (author of the contract)
than the consumer who reads it. The mutual agreement is often simulated by the meeting of an
offer, which aimed at absent persons in a virtual/digital/electronic environment (where we
never truly know who is out there), and the open acceptance that is built on the presumption
that the product (and the contract) meets one's expectations, although these have not always
been entirely and surely rationally filtered. This process of contracting between professionals
and consumers takes place on a barricaded field (rather than a level-playing field) built on a
strongly interventionist regulatory framework, with a tendency towards over-regulation of the
professional’s conduct (who is almost invariably treated as a potential perpetrator of abuses)
and the redistribution of contractual risks onto them.

In this paper we attempted to show that regulation itself, acting to correct a series of
market failures, has given rise to new imbalances. The interventions do not always meet the
criterion of efficiency, and law & economics studies help explore this phenomenon. In the
pursuit of providing a quasi-absolute protection to consumers, particularly fueled by the
fluctuating case-law of CJEU in recent years, the contract has become a simple template which
is voluntarily (and without prior reading) signed by the consumer. This behavior is the exact
opposite of the expectations for the "average consumer, who is reasonably well-informed and



reasonably observant and circumspect” (the consumer standard referred to by the Court of
Justice of the European Union), who statistically proves to be insufficiently informed and
circumspect. We observe a transfer of the minimum standards of diligence, prudence, and
awareness, from the consumer to the professional, where these standards of conduct gain an
almost absolute value, even elevated to the status of rules that impose positive obligations and
corresponding sanctions.

2. Terminology

The necessity of state intervention in private affairs becomes obvious with the
emergence of market failures, a concept used to justify various types of intervention that can
manifest in varying degrees of intensity which are tailored according to the specific need of
remediation. Within the relationships between private individuals, and specifically within the
context of consumer law, intervention is predominantly identified in the form of a framework
regime consisting of mandatory rules accompanied by corresponding sanctions, along with a
relatively small number of default rules, a minimal flexibility in their application, a minimal
tendency to encourage negotiated solutions, and an overall preference for interpretations
generated by the textual application of the law. This is manifested through various mechanisms
introduced at regulatory level (such as a comprehensive pre-contractual and contractual
content) and judicial intervention (such as the framework for handling unfair terms).

We use the concept "interventionism” to define what can be identified as a policy or
tendency of intervention in private consumer law relations, and specifically in the agreements
concluded between consumers and professionals in the banking sector. This policy or tendency
materializes through a combination of elements, which vary from sector-specific banking
regulations to the case-law of CJEU, as well as by capturing all the inclinations favored by
various phenomena in the field of consumer protection. These range from European-level
regulations that require national transposition (e.g. directives on consumer credit, the directive
on unfair terms), to purely national regulations (e.g. the debt discharge law - legea darii in
plata), the draft laws on currency conversion, draft laws on interest rate caps), and even to the
orientation of contract intervention by national courts as guided by the CJEU.

3. Thesis

We have identified enough arguments in the economic analysis of contracts and related
currents suggesting that the agreement, as an institution, should be used considering its intrinsic
characteristic as an instrument essential to private economic relationships. The thesis we
advance is that the contract is an adaptable (evolving) instrument, not only because of the
inherent propensity for evolution within the institution itself in the current global context, but
also in order to regard the contract as an infrastructure instrument designed to support and
facilitate the private economic relationship it governs. From our point of view, this
characteristic of contracts, seen as fundamental market mechanisms, is predominantly
incompatible with any intervention at the contractual level, ranging from the imposition of
standard contractual content by law, to the amendment of various elements or clauses during
the contract’s execution by judicial intervention. We claim that, viewed through the lens of
economic analysis of law, intervention in contracts does not always have a precise, predictable,



and measurable outcome, nor is it economically efficient, and there are contradictions in the
unharmonized approaches at domestic legislative level, as well at European judiciary level. In
our view, intervention in contracts fails to remedy market failures beyond the pre-contractual
stage and the contract formation stage. The efforts of European or national legislatures and the
European judicial apparatus seem to not go any further than dealing with clause transparency,
since attempts at a normative level beyond this point result in merely diffuse attempts the value
of which has not been sufficiently enhanced by the fluctuating judicial practice of the CJEU.

The aim of this paper is not necessarily that of a critique of interventionism in general,
or of hard interventionism, in particular. Its aim, from a law & economics perspective, is to
contribute to the existing economic analysis of law within the Romanian doctrine and to
attempt an analysis of ex ante and ex post interventionism from this angle. The focus of this
paper is placed on the institution of the contract within the specific relationships between
professionals and consumers, particularly in the banking sector, from two perspectives: first,
the recent contractual doctrines that either almost completely nullify the utility of contracts in
the business environment or reconfigure the institution of the contract into an adaptable
(evolving) instrument. We aim to show that this adaptability allows the relationship between
the parties to adjust according to a desired context and to function as a framework of ongoing
negotiation, where formalism, both in form and substance, is not justified. Secondly, from our
point of view, the fact that consumer protection is a heavily interventionist and protectionist
area, in conjunction with the emergence of contractual standardization, is a given which is
insufficiently challenges and analysed.

The angle of this paper is from the professional's perspective towards the consumer.
Until now, the focus has predominantly been on consumers at regulatory, judicial, and even
doctrinal levels, considering them as a special category of legal subjects and the central point
in an oversaturated regulatory framework. Contracts concluded with consumers have been and
continue to be the targets of some of the harshest types of contract intervention, given that in
recent years the focus has shifted towards intervention through contracts in private law
relationships, in various ways that have exceeded, in terms of consequences, the market failures
that would have justified them. This translates, consequently, into significant current or
potential costs for professionals. We believe that a perspective from the professional's side can
be useful post factum in judicial analysis, in extra-judicial analysis conducted by alternative
dispute resolution bodies (ADR), or even in analyses carried out by authorities with
competence in consumer protection field.

4. Research limitations

A recognized limitation of this paper is the narrowing of the jurisprudential scope only
to CJEU case-law, and and secondly to the CJEU case-law concerning unfair terms through
preliminary rulings, which cover aspects transitioning from the interpretation of European law
to the interpretation of various national provisions and the analysis of contractual clauses per
se. We believe that this research area, although not including national jurisprudence, is
sufficiently rich to allow for a comprehensive analysis of ex post interventionism and to capture
the various degrees of intervention, along with the CJEU's own toolkit, enabling us to propose
amodel for measuring and potentially preventing the degree of intrusion by the European court.



The paper refers to "banking contracts” in a very general sense, considering the most
commonly encountered types of contracts within the financial-banking industry (credit
agreements, payment services framework agreements, basic current account agreements,
deposit terms and conditions). The particularities of each contract regarding its legal
classification are not of direct interest for our analysis, nor are the specificities of banking
products or services governed by these contracts (such as loans, deposits, payments). What we
primarily aim to analyze is the regulation of these types of contracts and the associated case-
law of the Court of Justice of the European Union, from the perspective of intervention in
private economic relations, as well as its legal justification and economic efficiency.

From the perspective of contractual doctrines that serve as the research source for the
first part, we do not intend to simply import such doctrines, nor do we advocate for the formal
transplantation of concepts from Anglo-Saxon and American law into continental law,
specifically into Romanian law. It is also not the intention of this work to revisit a series of
concepts and theories from the economic analysis of law, some of which have already been
introduced into Romanian legal doctrine. Our goal is to present a series of theories and studies
from the law & economics perspective that have either not yet been introduced into Romanian
legal doctrine or have not been approached from this angle.

5. Structure and contents

5.1. Part |. Law & economics theories on interventionism in contracts.

In the first part of the paper, we introduce the thesis of the adaptable (evolving) nature
of the contract and its incompatible nature with normative and judicial interventions. We aimed
to illustrate the development of an alternative doctrine within the current economic analysis of
contracts movement, as we propose a rethinking of the contract as an instrument for the
adaptive structuring of the relationship between parties—both at an intrinsic level, as the
contract is the governance structure for the economic transaction, and at the external level, by
positioning the parties and their interactions in the market through the lens of the agreement.
We analyzed the particularities of these doctrines not only descriptively but also analytically.
We used their main characteristics and applied them as perspective on contracts analysis from
a variety of angles: institutional, realist, relational, economic, and behavioral.

What we observed is that, regardless of the doctrinal movement we refer to, the
tendency in theoretical proposals is towards the liberalization of the law applicable to private
relationships, where the agreement plays a central role. The institutional character and legal
centralism arguments which we explored show that the legal order of private economic agents
could not exist without certain regulation, but also that the existence of a legal framework is
not sufficient by itself for the operation of that system; a series of other factors, essential to
contractual relationships, must also be taken into account. Contracts can be seen as autonomous
units with their own legal order and internal governance, and this tends to strengthen the
autonomy and contractual freedom. Both realism and relational theory arguments lean towards
the adaptation of relationships between parties, systems, and contracts, driven by the
evolutionary argument, which shows that the evolution of norms is possible, though the engine
of flexibility and adaptability is nowhere to be found in the law itself. The main conclusions of
this approach, while keeping intact the practical merits of contractual standardization, also



highlight its shortcomings; these shortcomings are almost always associated, either as a reason
or a pretext, with intervention in contracts or, through contracts, in private economic
transactions. This is why we argue that from this perspective, agreements should be regarded
as incompatible with interventionist tendencies.

5.2. Part Il: Regulation and ex ante Intervention in contracts

Part Il focuses on ex ante interventionism, specifically within the banking sector
regulation, where we analyzed through the lens of economic analysis the relevant regulations
at both the European and national levels of the financial industry. The evolution of contracts,
which also implies an evolution in the approach to contractual relationships, must be
encouraged or at least not hindered by the legal system. We examine ex ante intervention as
materialized in the legislative framework for consumer protection, by means of the directives
on credit agreements and the directive on unfair terms, followed then by the national regulatory
framework, predominantly consisting of the transposition regulation as well as specific national
laws not based on an equivalent European regulation, such as the conversion of loans
contracted in Swiss francs, draft laws on interest rate caps, and the law on debt discharge. We
did not conduct an exhaustive analysis of the text of these regulations, nor of all the potentially
relevant sector-level regulations, as the scope of such research would exceed the purpose of
this paper. Instead, we identified the main aspects, materialized as legal phenomena, within the
regulation and practice in the banking market, which represent the hallmarks of a hard
interventionist approach in the sphere of private business relations.

The points of interest in this part of the paper, aimed at analyzing regulation as a form
of ex ante intervention in contracts and observing to what extent it is justified from a law &
economics perspective, include: the phenomenon of transparency as a regulatory imperative
(mandatory disclosure system), the imposed contractual content (pre-contractual and
contractual, informational and substantive), the framework for prohibiting unfair terms, the
analysis of purely national regulations operating outside a European transposition context
(currency loan conversion, interest rate caps, and the law on debt discharge). In the final
section, we provided an extended example of the requirement for durable medium as an
example of formalism and excessive regulation in contract regulation.

The conclusion we have reached is that the normative standardization of transparency
at the regulatory level has its merits and advantages for correcting informational asymmetry.
However, what is not clear is the imperative and necessity of over-regulating transparency and
imposing it at normative level by introducing a positive obligation of transparency incumbent
upon professionals when dealing with consumers, especially since unfair terms are already
prohibited by mandatory norms. Secondly, while additional regulation of a professional’s
transparency obligation towards the consumer may be necessary, its efficiency is neither
absolute nor necessarily evident. The general trend of the banking market and the specific risk
aversion of professionals offering banking services in strongly interventionist markets like
Romania is towards self-regulation. Professionals may find that transparency is actually in their
interest and can serve not only their long-term business outlook but also the efficiency of short-
to medium-term costs in their relationships with consumers and the potential for increased
expected utility. From the consumer’s perspective, the availability of clear and transparent
information can provide an informational advantage and a sufficient basis for decision-making,



for example by highlighting the superiority of one product over a similar one offered by a
competitor.

We add to these challenges the uncertain field of unfair term which used as a real tool
of intervention in contracts and in guiding a general interventionist trend in banking contracts.
We conducted an overview of the main relevant for financial products and services, and we
identified that the contract is both the object of these interventions as well as a tool for
intervention. When observing the different degrees of ex ante intervention, we identified
several phenomena: excessive formalism, over-regulation, lack of uniformity and normative
convergence, and the tendency to overly-sanction the professional. We did not identify a clear
ground would justify the preference for a stronger or moderate interventionist regulatory
approach, just as we did not find confirmation of a net positive outcome in improving consumer
situations, correcting failures, or optimizing market dynamics between consumers and
professionals.

5.3. Part I11: Ex post intervention in contracts — European case-law

Part 111 is dedicated to analyzing ex post intervention, both at the level of European

legislation and its national transpositions, as well as in the context of certain contract within
the CJEU case-law, with a particular focus on performing an exhaustive analysis of the most
recent case-law. This part is divided into two sections: in the first section, we identified and
analyzed the CJEU's judicial decisions that can serve as useful tools not only in illustrating the
level of intervention in contracts but also in setting legitimate expectations regarding
preliminary rulings in the area of banking contracts concluded with consumers from the CJEU's
perspective. We used a critical and logical (deductive) method to analyze the Court’s rulings
and identify the types of intervention the CJEU employs in the specific field of banking
contracts, focusing primarily on to unfair terms case-law, which is also the most significant. In
our research, we also employed a deconstructivist reasoning approach, attempting to inventory
and classify the intervention tools used by the CJEU, specifically the tools, principles, and
meta-concepts (mutations of autonomous concepts), which we refer to as core elements. These
include both substantive elements in the formation and execution of contracts, as well as a
series of procedural elements. Thus, we identified the main areas of targeted intervention and
a series of elements that all amount to the CJEU's framework for intervening in contracts.
In the second section of this part, we conducted an empirical analysis of the identified CJEU
framework. In this regard, we carried out: a) a case study to exemplify the CJEU’s use of part
of its framework, which has the potential to indicate the CJEU's intervention trends, and b) we
proposed a simple calculation model that we developed as a result of the analysis conducted.
This model reflects the customization of the proposed formula, which we believe can be a
useful tool in broadly identifying the CJEU’s conclusions based on precedent, ideology, and
reasoning (interpretation), all historically identified.

6. Conclusions

One of the proposed theses is that contract law should provide a governance framework
for contractual relationships and a constant arena of flexibility and negotiation, allowing for
the evolution of the contractual relationship itself and the evolution of the contract as an
instrument operating in the market. In the first part of the paper, we demonstrated that a specific



characteristic imprinted on contracts as they are positioned in business relations at this moment
is that of adaptability, a trait which is incompatible with hard interventions and partially
compatible with mild interventions. A result of intervention is their transformation from
cooperation mechanisms into mechanisms of adherence and, ultimately, mechanisms of
conflict, with only a residual utility.

Standard contracts represent a regulatory instrument. This thesis attempts to analyze
why the contract has become a regulatory instrument and to extend the analysis from a simple
regulatory instrument to an intervention tool in a private law relationship, particularly in
consumer law, justified by considerations of public order for protecting the vulnerable party.
A specific issue is the exhaustive contractual content that current regulation imposes on
professionals, especially regarding regulated products and services. The burden of the costs
associated with contract standardization is likely to fall on the state, whether through the
executive power, i.e. supervisory authorities responsible for ensuring that professionals comply
with minimum contractual content, or through the judiciary. Secondarily, it will fall on
professionals, from the perspective of the costs associated with complying with the minimum
contractual content. From our point of view, the trends in intervention tend towards over-
penalizing professionals at (almost) any cost.

From the perspective of CJE case-law, in cases where the Court seemed to distance
itself from what would have been an even stronger intervention by national courts in contracts,
an analysis of the presumed costs and the "sacrificed" interests of the professional has shown
that, from the perspective of cost optimization and the goal of protecting consumer interests,
the intervention could have led to more efficient outcomes. Similarly, in the hypothesis of
referring the parties to negotiations, we observed that the CJEU’s recourse to this solution is a
subsidiary one, as preference is given to established intervention methods: eliminating unfair
terms from the contract and, where possible, salvaging the agreement with the potential filling
of contractual gaps. The purpose of regulation and, presumably, the CJEU’s intervention is to
ensure a high level of effective protection of consumers' economic interests and to protect
consumers from the effects of unfair terms, given their vulnerability in terms of information
asymmetry and bargaining power. It is, however, just as true that the purpose of the directives
on credit activity and its harmonization at the European Union level, through the entire
prudential banking framework, is to ensure the financial stability of the system and to shape an
attractive credit market operating within effective price competition, with the limitation of
unfair and abusive practices by traders. However, from our point of view, there is a significant
disproportion between the constant effort imposed on professionals to forcibly educate
consumers and the minimal effort expected and tolerated from consumers who consciously,
while being normally informed and sufficiently attentive, engage in commitments that may
lead to a state of over-indebtedness.

Perhaps the most important aspect identified in our research was that intervention
methods, whether based on, or lacking an analysis and proper weighing of the necessity and
proportionality, must be regularly compared, revisited, and adapted. Such interventionist
policies, in addition to undergoing periodic reevaluation after a certain period, should be
analyzed particularly from the perspective of the tools used. Especially from the perspective of
contracts, as they are the central element of our analysis, law & economics studies have
significantly developed the institution of contracts over the past decades. The merit of these
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analyses lies in their grounding in economic reality and the assessment of the impact and
efficiency of norms from the perspective of maximizing social value, the distributive effects of
resources and costs, and correcting market failures. The stagnation of interventionist policy
and maintaining it at the same level, which may have been justified by certain considerations
at the time of its original implementation, will not lead to the correction of market failures,
while ignoring this body of research in a field where the utility of these studies is more than
evident, and especially in the global context of market sophistication, the accelerated nature of
digitalisation and markets and industries structures.
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